STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Petiti oner,
Case No. 97-2807

VS.

A DOCTOR S OFFI CE FOR WOVEN
I NC. ,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a Section 120.57(1) hearing was held in
this case on August 15, 1997, by tel ephone conference call,
before Stuart M Lerner, a duly designated Adm nistrative Law
Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Jean C aude Dugue, Esquire
Agency for Health Care Adm nistration
8355 Northwest 53rd Street, First Floor
Mam , Florida 33166

For Respondent: Rafael A Centurion, Esquire
2515 West Fl agler Street
Mam, Florida 33135

STATEMENT OF THE | SSUES

1. \Wiether Respondent failed to tinely file its application
for the renewal of its abortion clinic license, as alleged in the
Adm ni strative Conpl ai nt.

2. If so, may the Agency for Health Care Adm nistration

(Agency) fine Respondent for failing to tinely file its renewal



appl i cation.



3. If the Agency is authorized to inpose such a fine,
should it exercise such authority.
4. If so, what is the anount of the fine it should i npose.

PRELI M NARY STATEMENT

On June 3, 1996, the Agency issued an Admi nistrative
Conpl ai nt agai nst Respondent whi ch contained the foll ow ng
al | egati ons:

1. The Agency has jurisdiction over
Respondent by virtue of the provisions of
Chapter 390, Florida Statutes.

2. Respondent is licensed to operate at 3250
Sout h Di xi e H ghway, Coconut G ove, Mam,
Florida 33133, as an abortion clinic in
conpliance with Chapter 390, Florida
Statutes, and Chapter 59A-9, Florida

Adm ni strative Code.

3. The Respondent has viol ated the

provi sions of Chapter 390, Florida Statutes,
in that License Nunber 693 was issued to the
Respondent for the period of 3/22/95 through
3/ 21/ 96. Respondent's application for
renewal was due to be received by the Agency
on 1/21/96, sixty days prior to expiration;
however, it was received on 04/25/96, which
was ninety-five(95) days late. This is in
viol ation of Section 390.016(1), Florida

St at ut es.

4. The Agency has determ ned that $1, 000.00
will constitute the adm nistrative fine for
filing late the application for renewal of
license.

5. The above-referenced viol ations
constitute grounds to levy this
adm ni strative fine pursuant to Section
390. 018.
The Adm nistrative Conplaint notified Respondent of its right to

request an admnistrative hearing on the matter within 21 days of



its receipt of the Adm nistrative Conpl aint.

After 21 days had passed, the Agency, believing that
Respondent had not requested an adm nistrative hearing, issued a
Final Order taking the action proposed in the Adm nistrative
Conpl ai nt .

Respondent appeal ed the Agency's Final Order to the Third
District Court of Appeal. On June 3, 1997, the Third District
Court of Appeal issued the foll ow ng order:

Upon consi deration, the court relinquishes
jurisdiction for ninety (90)days to the
Agency for Health Care Adm nistration, with
directions to refer this matter to the

Di vision of Adm nistrative Hearings to nake a
factual determ nation of whether [A Doctor's
Ofice for Wonen, Inc.] submtted [a] tinmely
request|[] for admnistrative hearing to the
appel l ee State of Florida, Agency for Health
Care Adm nistration. See United Health, Inc.
v. Dept. of Health and Rehabilitative
Services, 511 So. 2d 684 (Fla. 1st DCA 1987).

The parties shall report the status of this
matter within ninety (90) days of the date
her eof .

Foll owi ng the issuance of the Third District Court of
Appeal 's order relinquishing jurisdiction, the Agency determ ned
t hat Respondent had in fact tinely filed a request for an
adm ni strative hearing on the allegations set forth in the
Adm ni strative Conplaint. Accordingly, the Agency proceeded to
take action to vacate its Final Order and to refer Respondent's
adm ni strative hearing request to the D vision of Admnistrative

Hearings "to conduct all necessary proceedi ngs required under the

law, and to submt a Recommended Order to th[e Algency." The



referral to the Division of Adm nistrative Hearings was nmade on

June 12, 1997.



As noted above, the adm nistrative hearing was held on
August 15, 1997. A total of two witnesses testified at the
hearing. Robert Van Sickle, a Human Services Program Speci al i st
with the Agency, testified on behalf of the Agency. Dr. Viadimr
Rosent hal , Respondent's Chief Operating Oficer, testified for
Respondent. In addition to the testinony of these two w tnesses,
five exhibits (Petitioner's Exhibits 1 through 5) were offered
and received into evidence.

At the conclusion of the evidentiary portion of the hearing,
t he undersi gned announced on the record that proposed recommended
orders had to be filed no later than 15 days fromthe date of the
filing of the transcript of the hearing wwth the D vision of
Adm ni strative Hearings. The hearing transcript was filed with
the Division of Admnistrative Hearings on Septenber 22, 1997.

On Septenber 25, 1997, the Agency filed its proposed recomrended
order, which the undersigned has carefully considered. To date,
Respondent has not filed any post-hearing submttal.

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whole, the follow ng findings of fact are made:

1. At all times material to the instant case, Respondent
operated an abortion clinic located in Dade County, Florida, at
3250 South Di xi e H ghway, Coconut Grove, Mam, Florida (Coconut
Gove dinic).

2. License nunber 693 constituted authorization fromthe

Agency to Respondent to operate the Coconut Grove Cinic for the



one-year period specified in the |license.

3. License nunber 693 had an effective date of March 22,
1995, and an expiration date of March 21, 1996.

4. On or about Decenber 22, 1995, the Agency sent
Respondent the following letter:

In review ng our records, we note that the
facility's abortion clinic license expires on
03/ 21/ 96.

We are enclosing a copy of Form 3130-1000,
Li censure Application, which should be
conpleted and returned to this office al ong
with the appropriate |icensure fee of

$250. 00, pursuant to Rule 59A-9.020 Florida
Adm ni strative Code, nade payable to the
Agency for Health Care Adm nistration.

I ncorrect or inconplete information will not
be accepted, and the application wll be
ret urned.

The application nmust be received on or before
01-21-96, sixty (60) days prior to the
expiration of the current license to conply
wi th section 390.016(1), Florida Statutes.

Your attention to this request wl|
facilitate processing your renewal |icense.

The letter was delivered to Respondent on Decenber 28, 1995.

5. The General Manager of the Coconut G ove dinic, Carnen
Penal oza, filled out the Licensure Application and gave it to
Respondent's Chief Operating Oficer, Dr. Vladimr Rosenthal, for
his signature. After Dr. Rosenthal affixed his signature to the
Li censure Application, he returned the docunent to Penal oza for
mai ling to the Agency.

6. The Licensure Application was conpl eted and si gned prior

to January 21, 1996



7. Some tinme after January 21, 1996, the Agency notified
Respondent that it had no record of having received a conpleted
and signed Licensure Application from Respondent.?

8. Accordingly, Penaloza filled out and Dr. Rosent ha
si gned anot her Licensure Application.

9. This conpleted and signed Licensure Application was
recei ved by the Agency on April 25, 1996.

10. On or about May 21, 1996, the Agency issued Respondent
Li cense nunber 0786, authorizi ng Respondent to operate the
Coconut Grove Cinic for the one-year period beginning March 22,
1996, and ending March 21, 1997.

11. On June 3, 1996, the Departnent issued an
Adm ni strative Conplaint announcing its intention to fine
Respondent $1,000.00 for filing its application to renewits

license to operate the Coconut G ove Cinic "ninety-five (95)

days late."
CONCLUSI ONS OF LAW
12. "No abortion clinic [may] operate in this state w thout
a currently effective license issued by the [Algency." Section

390.014(1), Florida Statutes.

13. "A separate license [is] required for each clinic
mai nt ai ned on separate prem ses, even though it is operated by
t he sane managenent as another clinic.” Section 390.014(2),

Fl ori da St at ut es.



14. "An application for a license to operate an abortion
clinic [nust]be nade to the [Algency on a formfurnished by it
for that purpose"” and the application nust "be acconpani ed by the

license fee" of $250.00. Section 390.014(3), Florida
Statutes; Section 390.015.(1), Florida Statutes;
Rul e 59A-9.020(1) and (2), Florida Adm nistrative Code.

15. Section 390.016, Florida Statutes, addresses the
subject of the "expiration" and "renewal " of |icenses issued for
the operation of abortion clinics. It provides as follows:

(1) A license issued for the operation of an
abortion clinic, unless sooner suspended or
revoked, shall expire 1 year fromthe date of
i ssuance. Sixty days prior to the expiration
date, an application for renewal of such
license shall be submtted to the [ Al gency on
a formfurnished by the [Algency. The
license may be renewed if the applicant has
met the requirenments of this chapter and of
all rules adopted pursuant to this chapter.

(2) A licensee against which a revocation or
suspensi on proceeding is pending at the tinme
of license renewal nmay be issued a
conditional license which shall be effective
until final disposition of the proceedi ng by
the [Algency. If judicial relief is sought
fromthe order resulting fromthe revocation
or suspension proceedi ng, the court having
jurisdiction may order that the conditional
license be continued for the duration of the
j udi ci al proceedi ng.

16. Pursuant to Section 390.017, Florida Statutes, "[t]he
license of an abortion clinic may be revoked, or may be suspended
for a period not to exceed 2 years, or the [Algency may refuse to
renew such license, if it is determned in accordance with the

provi sions of chapter 120 that the clinic has violated a



provision of this chapter or any rule or lawful order of the

[ Al gency. "

10



17. Section 390.018, Florida Statutes, authorizes the
Agency to inpose an "[a]ldmnistrative penalty in lieu of
revocation or suspension” of the abortion clinic's license. It
provi des as foll ows:

If the [Algency finds that one or nore
grounds exist for the revocation or
suspension of a license issued to an abortion
clinic, the [Algency may, in lieu of such
suspensi on or revocation, inpose a fine upon
the clinic in an anount not to exceed $1, 000
for each violation. The fine shall be paid
to the [Algency within 60 days fromthe date
of entry of the adm nistrative order. |If the
licensee fails to pay the fine in its
entirety to the [AJjgency within the period
allowed, the license of the |licensee shal

st and suspended, revoked, or renewal or
continuation may be refused, as the case may
be, upon expiration of such period and

Wi t hout any further adm nistrative or

judi ci al proceedi ngs.

18. Because they are penal in nature, the provisions of
Sections 390.017 and 390.018, Florida Statutes, "nust be strictly
construed and no conduct is to be regarded as included within
[them] that is not reasonably proscribed by [then]. Furthernore,
if there are any anmbiguities included such nust be construed in

favor of the . . . licensee." Lester v. Departnent of

Prof essi onal and Occupati onal Regul ations, 348 So. 2d 923, 925

(Fla. 1st DCA 1977).

19. The Agency may revoke or suspend an abortion clinic's
i cense pursuant to Section 390.017, Florida Statutes, or inpose
a fine upon the |icensee pursuant to Section 390.018, Florida
Statutes (in |ieu of revocation or suspension) only if the

grounds for such action are established by clear and convi ncing

11



evi dence. See Departnent of Banki ng and Fi nance, Division of

Securities and Investor Protection v. Osborne Stern and Conpany,

670 So. 2d 932, 935 (Fla. 1996)("[Aln adm nistrative fine

deprives the person fined of substantial rights in property.

Adm nistrative fines . . . are generally punitive in
nature. . . . Because the inposition of admnistrative
fines . . . are penal in nature and inplicate significant

property rights, the extension of the clear and convi ncing
evi dence standard to justify the inposition of such a fine is

warranted."); Pic N Save v. Departnent of Business Regul ation,

601 So. 2d 245, 249 (Fla. 1st DCA 1992) ("It is now settled in
Florida that a business |icense, whether held by an individual or
a corporate entity, is subject to suspension or revocation only
upon proof by clear and convincing evidence of the alleged
violations."); Section 120.57(1)(h), Florida Statutes ("Findings
of fact shall be based on a preponderance of the evidence, except
in penal or licensure disciplinary proceedi ngs or except as
ot herwi se provided by statute.").

20. "'[Clear and convincing evidence requires that the
evi dence nmust be found to be credible; the facts to which the
W tnesses testify nust be distinctly renenbered; the testinony
must be precise and explicit and the witnesses nust be lacking in
confusion as to the facts in issue. The evidence nust be of such
wei ght that it produces in the mnd of the trier of fact a firm
belief or conviction, wthout hesitancy, as to the truth of the

al | egations sought to be established."" |In re Davey, 645 So. 2d

12



398, 404 (Fla. 1994), quoting, with approval, from Slomowi tz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

21. The Agency, through service of its Admnistrative
Compl ai nt, has notified Respondent of its intent to inpose a
$1, 000. 00 fine upon Respondent "for filing |ate the application
for renewal of [its] |icense [to operate the Coconut G ove
Cinic]." The Agency has alleged in the Adm nistrative Conpl ai nt
that Respondent's late filing of its renewal application
"constitutes grounds to levy this admnistrative fine pursuant to
Section 390.018, Florida Statutes."

22. At the Section 120.57(1) hearing held in the instant
case (at Respondent's request), clear and convincing evidence was
presented establishing that Respondent failed to file its
application to renewits |license to operate the Coconut G ove
Cinic 60 days before the expiration date of the |icense, as
required by Section 390.16(1), Florida Statutes.

23. The |l ateness of Respondent's renewal application my
have provided the Agency with a basis upon which to refuse to
renew Respondent's license,? but it did not constitute grounds

for revocation or suspension of the license. Cf. Terrell G

Conpany v. Departnment of Transportation, 541 So. 2d 713, 715

(Fla. 1st DCA 1989)("[We do not find that the order appeal ed
[ denying the Appellant's application for renewal of its DBE
certification] is one that 'has the effect of suspending or
revoking a license.' Indeed, it is clear under the applicable

statute and the rules inplenenting it that a DBE certification is

13



of finite duration and that the enterprise nust submt a conplete
updated application in order to remain certified. . . . W find

a qualitative difference between the type of order appeal ed here

that denies renewal of a license that has expired or is about to

expi re and one which suspends or revokes an active license.").

24. Section 390.018, Florida Statutes, authorizes the
Agency to inpose a fine "in lieu of [license] suspension or
revocation."” It does not give the Agency the authority to fine a
l'icensee as an alternative to denying license renewal. See Gty

of Cape Coral v. GAC Uilities, Inc., of Florida, 281 So. 2d 493,

495-96 (Fla. 1973)("All adm nistrative bodies created by the

Legi slature are not constitutional bodies, but, rather, sinply
mere creatures of statutes. This, of course, includes the Public
Service Comm ssion. . . As such, the Conm ssion's powers, duties
and authority are those and only those that are conferred
expressly or inpliedly by statute of the State. . . . Any
reasonabl e doubt as to the | awful existence of a particul ar power
that is being exercised by the Comm ssion nust be resol ved

agai nst the exercise thereof, . . . the further exercise of the

power should be arrested."); State Departnent of Environnenta

Regul ation v. Puckett G| Conpany, 577 So. 2d 988, 992 (Fla. 1st

DCA 1991)("Article I, Section 18, of the Florida Constitution
prohi bits an adm ni strative agency frominposing a sentence of

i nprisonnment or any other penalties except as provided by | aw

Pertinent case |aw reveals that an agency possesses no i nherent

power to inpose sanctions, and that any such power mnust be

14



expressly del egated by statute.”"); WIIlner v. Departnent of

Prof essi onal Regul ati on, Board of Medicine, 563 So. 2d 805, 806

(Fla. 1st DCA 1990) ("W agree that the $60,000 paynment is a

15



penalty. As a penalty, it can only be upheld if the legislative

authority relied upon by the agency is sufficiently specific to

indicate a clear legislative intent that the agency have
authority to exact the penalty prescribed.").

25. Because the Agency | acks statutory authority to inpose
a nonetary penalty for the late filing of an application to renew
an abortion clinic license,® the Administrative Conplaint filed
agai nst Respondent proposing the assessnent of such a penalty
nmust be di sm ssed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Agency issue a final order dism ssing
the Adm ni strative Conpl ai nt agai nst Respondent.

DONE AND ENTERED this 10th day of Cctober, 1997, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 10th day of October, 1997.
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ENDNOTES

! The record evidence is insufficient to support a finding that
the Licensure Application was actually mailed to and received by
the Agency after it was signed by Dr. Rosenthal. Dr. Rosenthal's
testinony that Penal oza (who was out of the country and did not
testify at the final hearing) told himthat she had mailed the
conpl eted and signed Licensure Application to the Agency
constitutes hearsay evidence that woul d not be adm ssible over
objection in a civil proceeding. In a Section 120.57(1) hearing,
"[h] earsay evidence may be used for the purpose of supplenenting
or explaining other evidence, but it shall not be sufficient in
itself to support a finding unless it would be adm ssible over
objection in civil actions."” Section 120.569(1)(c), Florida

St at ut es.

2 See Vantage Heal thcare Corporation v. Agency for Health Care
Adm ni stration, 687 So. 2d 306 (Fla. 1st DCA 1997) (Agency erred
in accepting late-filed letter of intent fromhealth care

provi der; doctrine of equitable tolling nay not be applied to
extend tinme for filing certificate of need application).

® Had the Legislature intended to authorize the Agency to inpose
such a nonetary penalty, it could have, for instance, used

| anguage simlar to that found in Section 479.07(8), Florida
Statutes (which deals with the expiration and renewal of sign
permts issued by the Departnent of Transportation), to clearly
express such intent. The absence of such a clear expression of
legislative intent is fatal to the Agency's efforts to exact a
late-filing fee from Respondent as a penalty for failing to
tinely renew its abortion clinic license for the North M am
cinic.

COPI ES FURNI SHED

Jean C aude Dugue, Esquire

Agency for Health Care Adm nistration
8355 Northwest 53rd Street

Mam , Florida 33166

Raf ael A. Centurion, Esquire
2515 West Fl agler Street
Mam, Florida 33135

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308
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Jerome W Hof f man, General Counsel
Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RI GHAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.

! The record evidence is insufficient to support a finding that

the Licensure Application was actually mailed to and received by
the Agency after it was signed by Dr. Rosenthal. Dr. Rosenthal's
testinony that Penal oza (who was out of the country and did not
testify at the final hearing) told himthat she had mailed the
conpl eted and signed Licensure Application to the Agency
constitutes hearsay evidence that woul d not be adm ssible over
objection in a civil proceeding. In a Section 120.57(1) hearing,
"[h] earsay evidence may be used for the purpose of supplenenting
or explaining other evidence, but it shall not be sufficient in
itself to support a finding unless it would be adm ssible over
objection in civil actions."” Section 120.569(1)(c), Florida

St at ut es.

2 See Vantage Heal thcare Corporation v. Agency for Health Care
Adm ni stration, 687 So. 2d 306 (Fla. 1st DCA 1997) (Agency erred
in accepting late-filed letter of intent fromhealth care

provi der; doctrine of equitable tolling nay not be applied to
extend tinme for filing certificate of need application).

® Had the Legislature intended to authorize the Agency to inpose
such a nonetary penalty, it could have, for instance, used

| anguage simlar to that found in Section 479.07(8), Florida
Statutes, (which deals with the expiration and renewal of sign
permts issued by the Departnent of Transportation), to clearly
express such intent. The absence of such a clear expression of
legislative intent is fatal to the Agency's efforts to exact a
late-filing fee from Respondent as a penalty for failing to
tinmely renew its abortion clinic license for the Coconut G ove
cinic.
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